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STATEMENT OF JURISDICTION
Plaintiffs invoked the district court’s jurisdiction under 28 U.S.C. § 1331.  On
August 27, 2010, the district court dismissed the complaint on standing grounds and
denied plaintiffs’ motion for a preliminary injunction.  Plaintiffs filed a notice of appeal
on August 30, 2010.  This Court has jurisdiction under 28 U.S.C. § 1291.
STATEMENT OF THE ISSUES
1.  Whether the district court correctly held that plaintiffs have failed to allege
any particularized injury and therefore lack standing to bring this suit.
2.  Assuming that standing exists, whether the minimum coverage provision of
the Patient Protection and Affordable Care Act (“Affordable Care Act”), 26 U.S.C.A.
§ 5000A, is a valid exercise of Congress’s commerce power.
STATEMENT OF THE CASE
1.  The Affordable Care Act effects a comprehensive reform of our national
health care system that seeks to ameliorate the longstanding crisis in the interstate
market for health care services in the United States, which accounts for more than 17%
of the nation’s gross domestic product.  Increasing numbers of people without health
insurance have consumed health care services for which they do not pay.  These
uncompensated costs impose significant economic consequences on other participants
in the health care market throughout the country.  They result in higher premiums
which, in turn, make insurance unaffordable to even greater numbers of people. At the
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same time, insurance companies use restrictive underwriting practices to deny coverage
to millions of individuals across the nation who have pre-existing medical conditions. 
The Affordable Care Act addresses these national problems through a series of
measures that will make affordable health care coverage widely available, protect
consumers from restrictive insurance industry underwriting practices, and reduce the
uncompensated care that is obtained by people without insurance and that increases the
premiums of insured consumers.
2.  Plaintiffs are Steve Baldwin, an individual, and the Pacific Justice Institute,
a non-profit education and legal defense organization.  Their complaint challenged an
array of Affordable Care Act provisions on various grounds.  On appeal, however, they
pursue only their challenge to the statute’s minimum coverage provision, which requires
non-exempted individuals to maintain a minimum level of health insurance coverage or
pay a tax penalty.
The minimum coverage provision addresses the consumption of health care
services without payment, which imposed a $43 billion burden on the national health
care market in 2008.  The provision is instrumental to the Affordable Care Act’s new
restrictions on insurance underwriting practices, which bar insurance companies from
denying coverage to persons on the basis of a pre-existing medical condition (a
requirement known as “guaranteed issue”) and from charging higher premiums on the
2
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basis of a person’s medical history (a requirement known as “community rating”). 
Congress concluded, in light of expert testimony and the experience of state regulators,
that a system of guaranteed issue and community rating is not viable if consumers of
health care services can postpone the purchase of insurance until they are faced with
substantial imminent medical costs.
3.  The district court dismissed the complaint on standing grounds because
plaintiffs “do not allege any particularized injury stemming from the Act.”  Excerpts of
Record (“ER”) 4-5.  Baldwin makes no allegations regarding his current insurance
status, and his complaint does not identify any actions that he is currently taking to
comply with the statute or that he will need to take in the future.  ER 5.  Instead,
Baldwin alleges only that he experiences health issues but “does not consent to being
compelled by the Act to maintain health care insurance.”  ER 12 (Complaint ¶¶ 16, 19,
20); ER 61-63 (Baldwin Decl.).  The Pacific Justice Institute alleges that, “[a]s an
employer [it] does not consent to being compelled to comply with the Act,” ER 18
(Complaint ¶¶ 46-49), but makes no allegations relevant to the minimum coverage
provision, which applies only to individuals.
The district court explained that “[t]o the extent Plaintiffs seek relief because
‘Congress[’s] and the President’s failure to pass constitutionally sound health care
legislation undermines the rule of law,’ Pls.’ Mot. Prelim. Inj. at 3, Plaintiffs are simply
3
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airing generalized grievances that the Court is precluded from adjudicating.”  ER 5
(citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 573-75 (1992)).
Having determined that “[p]laintiffs’ claims fail on standing grounds,” the district
court “decline[d] to reach other issues raised in the briefs.”  ER 7.  The court dismissed
the complaint without prejudice on August 27, 2010, and indicated that plaintiffs “may
file an amended complaint on or before September 10, 2010.”  ER 7.  Plaintiffs
declined to file an amended complaint and instead noticed an appeal on
August 30, 2010.  ER 90.
Appellate briefing was delayed at plaintiffs’ request while they pursued a petition
for a writ of certiorari before judgment in the Supreme Court.  The Supreme Court
denied plaintiffs’ petition on November 8, 2010.  Baldwin v. Sebelius, No. 10-369,
__ S. Ct. __, 2010 WL 3617248 (U.S.) (Mem.).
STATEMENT OF FACTS
I. Background
A. The interstate market for health care services is unique. 
In responding to the health care crisis and seeking to regulate the interstate
market for health care services, Congress confronted a market that is different in critical
respects from any other market.  Spending in the health care market is extraordinary,
accounting for 17.6% of the nation’s gross domestic product in 2009.  Centers for
4
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Medicare & Medicaid Services (“CMS”), National Health Expenditure 2009
Highlights, at 1 (2011).  Participation is essentially universal; the timing and magnitude
of an individual’s need for expensive medical care are unpredictable; and, across the
nation, emergency care is routinely provided without regard to an individual’s ability
to pay.  The market is also unique in that individuals typically pay for health care
services through private or government insurance.
Total spending on health care services in the United States reached $2.5 trillion
in 2009.  Ibid.  More than 80% of adults nationwide visited a doctor or other health
care professional one or more times in 2009.  Centers for Disease Control and
Prevention (“CDC”), National Center for Health Statistics, Summary Health Statistics
for U.S. Adults: National Health Interview Survey, 2009, table 35 (2010).  About one
in five Americans visits the emergency room at least once a year.  CDC, National
Center for Health Statistics, Emergency Department Visitors and Visits: Who Used the
Emergency Room in 2007?, at 2 (2010); CDC, National Center for Health Statistics,
Summary Health Statistics for U.S. Children: National Health Interview Survey, 2009,
table 16 (2010).
Although most people obtain health care services on an ongoing basis, they
cannot accurately predict their future need for such services.  “Most medical expenses
for people under 65” result “from the bolt-from-the-blue event of an accident, a stroke,
5
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or a complication of pregnancy that we know will happen on average but whose victim
we cannot (and they cannot) predict well in advance.”  Statement of Professor Mark
V. Pauly, Senate/House Joint Economic Committee (Sept. 22, 2004), 2004 WL
2107555.  Costs mount rapidly for the treatment of even the most common significant
health problems.  For example, the average cost of an appendectomy in 2010 was
$13,123.  International Federation of Health Plans, 2010 Comparative Price Report:
Medical and Hospital Fees By Country, at 14.  The average cost of a day in the hospital
was $3,612, id. at 9; of a hospital stay, $14,427, id. at 10.  The average cost of a
Caesarian-section was $13,016, id. at 12; of bypass surgery, $59,770, id. at 16; and of
an angioplasty, $29,055, id. at 17.  An MRI alone cost $1,009 on average, id. at 8; an
abdominal CT scan, $536, id. at 5.  Drug treatment for a common form of cancer costs
more than $150,000 a year.  Meropol et al., Cost of Cancer Care: Issues and
Implications, 25 J. Clin. Oncol. 180, 182 (2007).  Thus, although the potential for
financially ruinous burdens is plain, what actually will happen — the “frequency,
timing, and magnitude” of an individual’s demand for health care services — is
unknowable.  Ruger, The Moral Foundations of Health Insurance, 100 Q.J. Med. 53,
54-55 (2007).
Another sharp distinction between the interstate health care market and other
markets is that many individuals receive, and expect to receive, costly health care
6
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services in times of need without regard to their ability to pay.  Even before the
enactment of the federal Emergency Medical Treatment and Active Labor Act
(“EMTALA”) in 1986, many state legislatures and courts had recognized that hospitals
cannot properly turn away people in need of emergency treatment.  For twenty-five
years, EMTALA has incorporated this principle into federal law by requiring hospitals
that participate in Medicare and offer emergency services to stabilize any patient who
arrives with an emergency condition, regardless of whether the person has insurance
or otherwise can pay.  42 U.S.C. § 1395dd; Roberts v. Galen of Virginia, Inc., 525
U.S. 249 (1999) (per curiam).
B. Insurance is the principal means used to pay for health care services,
and the federal government’s involvement in this system of health
care financing is pervasive.
Reflecting the special characteristics of the national health care services market,
payment for health care services is usually made through insurance.  In 2009, when
national health care spending totaled about $2.5 trillion, payments by private health
insurers constituted 32% of national health care spending.  CMS, 2009 National Health
Expenditure Data, table 3 (2011).  Employment-based insurance plans accounted for
most private coverage; about 59% of the non-elderly U.S. population (156.2 million
people) had employer-based health insurance in 2009.  Holahan, The 2007-09
Recession And Health Insurance Coverage, 30 Health Affairs 145, 148 (2011).  In that
7
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year, about 5.2% of the non-elderly population (13.8 million people) had health
insurance purchased directly from insurance companies in the individual market.  Ibid.
In 2009, more than 43% of total health care expenditures was financed by
federal, state, and local governments.  CMS, 2009 National Health Expenditure Data,
tables 3, 5, & 11.  The federal government provides health insurance for older and
disabled Americans under the Medicare program, which accounted for 20% of national
health care spending in 2009.  Id., table 11.  Federal and state governments provide
health insurance for low-income Americans through the Medicaid program, which
constituted an additional 15% of national health care spending in 2009.  Ibid.  Another
12% of national health care spending reflected government expenditures under
programs that provide benefits for veterans and their dependents; workers’
compensation programs; and the Children’s Health Insurance Program, which provides
benefits for limited-income children.  Id., table 5.  Consumers’ out-of-pocket expenses
— including deductibles, copayments, and payments for uncovered services —
accounted for only 12% of national health care spending in 2009.  Id., table 3.
As these figures indicate, the federal government’s involvement in the system of
health care financing is pervasive.  In 2009, federal spending on Medicare and
Medicaid came to around $750 billion, and billions more were spent on other federal
programs such as programs for veterans.  Congressional Budget Office (“CBO”), The
8
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Long-Term Budget Outlook, at 30 (2010).  Moreover, those figures do not include the
federal government’s longstanding use of tax incentives to finance health care costs. 
Employees who receive employment-based health coverage do not pay federal tax on
the value of employer contributions, 26 U.S.C. §§ 105(b), 106, and employers that
provide such coverage for their employees may deduct its cost.  Id. § 162(a)(1).  Thus,
money paid by employers for employees’ health insurance is not subject to federal
corporate income taxes or individual income and payroll taxes.  CBO, Key Issues In
Analyzing Major Health Proposals, at 30 (2008) (“Key Issues”).  Experts estimated
that federal tax subsidies for employer-sponsored insurance would exceed $240 billion
in 2010.  Burman et al., Tax Subsidies for Private Health Insurance, Robert Wood
Johnson Foundation (2009).
C. People who endeavor to pay for health care services through means
other than insurance, as a class, shift significant economic costs to
other participants in the interstate health care market.
An estimated 18.8% of the non-elderly United States population (about
50 million people) had no form of health insurance in 2009.  Census Bureau Report,
Income, Poverty, and Health Insurance Coverage in the United States: 2009, at 23,
table 8.  People without insurance are nonetheless active participants in the interstate
health care market and, nationwide, they consume over $100 billion of health care
9
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services annually.  Families USA, Hidden Health Tax: Americans Pay a Premium, at
2 (2009) ($116 billion in 2008). 
Although they consume billions of dollars in medical services, people without
insurance, as a group, cannot pay the full cost of the services they receive.  Because,
as discussed above, hospitals are generally required to provide many costly services
without regard to a patient’s ability to pay, the uninsured “receive treatments from
traditional providers for which they either do not pay or pay very little.”  CBO, Key
Issues at 13.  Congress found that in 2008, the cost of providing uncompensated health
care to the uninsured — i.e., care not paid for by the patient or a third party — was
$43 billion.  42 U.S.C.A. § 18091(a)(2)(F); see also Families USA, Hidden Health Tax
at 2, 6.  Congress further found that health care providers pass on a significant portion
of these costs “to private insurers, which pass on the cost to families,” increasing
premiums paid by families who carry insurance by an average of “over $1,000 a year.” 
42 U.S.C.A. § 18091(a)(2)(F); see also Families USA, Hidden Health Tax at 2, 6.
D.  Before passage of the Affordable Care Act, the percentage
of non-elderly people in the United States with private
health insurance steadily decreased due to rising
premiums and barriers to obtaining coverage.
In 2009, the percentage of the non-elderly population with private health
insurance coverage (64.2%) was lower than the percentage in 2000 (73.4%). Holahan,
10
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The 2007-09 Recession And Health Insurance Coverage, 30 Health Affairs 145, 148
(2011).  The percentage covered by employment-based plans, traditionally the largest
source of private health insurance, declined from 68.3% in 2000 to 59% in 2009.  Ibid.
People who attempt to purchase health insurance in the individual insurance
market face significant obstacles.  Insurers scrutinize the medical condition and history
of each applicant to determine their eligibility and premiums in a process known as
“medical underwriting.”  CBO, Key Issues at 8, 80.  Conditions as common as asthma,
ear infections, and high blood pressure can create problems in obtaining coverage.  47
Million and Counting: Why the Health Care Marketplace Is Broken: Hearing Before
the S. Comm. on Finance, 110th Cong. 52 (2008) (Prof. Hall, Wake Forest Univ.).  A
recent national survey estimated that 12.6 million non-elderly adults — 36% of those
who tried to purchase health insurance in the previous three years from an insurance
company in the individual insurance market — were denied coverage, charged a higher
rate, or offered limited coverage because of a pre-existing condition.  Department of
Health and Human Services, Coverage Denied: How the Current Health Insurance
System Leaves Millions Behind (2009). 
Medical underwriting is expensive, and insurers pass on that expense through
increased premiums for policies sold in the individual market.  Administrative costs for
private health insurance, including underwriting costs, totaled $90 billion nationwide
11
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in 2006 and represented 26-30% of the cost of premiums in the individual and small
group markets.  42 U.S.C.A. § 18091(a)(2)(J).
Given the cost of policies in the individual insurance market and restrictions on
coverage, only 20% of Americans who lack other coverage options purchase a policy
in the individual market.  CBO, Key Issues at 9.  The remaining 80% are uninsured. 
Ibid.
II.  The Affordable Care Act
Congress addressed the crisis in the national health care system through the
Affordable Care Act.  Through a series of measures, the Act will make affordable
health care coverage widely available, protect consumers from restrictive insurance
industry underwriting practices, and reduce the uncompensated care that shifts costs
to other participants in the interstate health care market and increases the premiums of
insured consumers.
First, the Act builds upon the pre-existing nationwide system of employer-based
health insurance that is the principal private mechanism for health care financing. 
42 U.S.C.A. § 18091(a)(2)(D).  As with previous measures designed to encourage
employer-based insurance, Congress used the federal tax laws to help achieve its goal,
establishing tax incentives for small businesses to purchase health insurance for their
employees, 26 U.S.C.A. § 45R, and prescribing tax penalties under specified
12
Case: 10-56374   01/26/2011   Page: 23 of 73    ID: 7625234   DktEntry: 27
circumstances for certain large businesses that do not offer their full-time employees
adequate coverage.  Id. § 4980H.
Second, the Act creates health insurance exchanges to allow individuals,
families, and small businesses to use the leverage of collective buying power to obtain
prices and benefits that are competitive with those of large-employer group plans. 
42 U.S.C.A. § 18031. 
Third, for individuals and families with household income between 133% and
400% of the federal poverty line, Congress created federal tax credits for payment of
health insurance premiums.  26 U.S.C.A. § 36B(a), (b).  Congress also created
cost-sharing reductions to help cover out-of-pocket expenses such as copayments or
deductibles for eligible individuals.  42 U.S.C.A. § 18081.  In addition, Congress
expanded eligibility for Medicaid to cover all individuals with income below 133% of
the federal poverty line.  Id. § 1396a(a)(10)(A)(i)(VIII).
Fourth, the Act imposes new regulations on insurance companies to protect
individuals from industry practices that have prevented people from obtaining and
keeping health insurance.  The Act bars insurance companies from refusing to cover
individuals because of a pre-existing medical condition, 42 U.S.C.A. §§ 300gg-1(a),
300gg-3(a), canceling insurance absent fraud or intentional misrepresentation of
material fact, id. § 300gg-12, charging higher premiums based on a person’s medical
13
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history, id. § 300gg, and placing lifetime dollar caps on the benefits of a policyholder
for which the insurer will pay, id. § 300gg-11.
Fifth, through the minimum coverage provision at issue on this appeal, the Act
requires that non-exempted individuals maintain a minimum level of health insurance
or pay a tax penalty.  26 U.S.C.A. § 5000A.   The penalty does not apply to individuals1
who do not have sufficient household income to be required to file a federal tax return,
who cannot obtain minimum essential coverage costing 8% or less of their household
income, or who establish that obtaining coverage would constitute a financial hardship. 
Id. § 5000A(e).
Congress exempted from the minimum coverage requirement members of “health
care sharing ministries” who do not participate in the general health care market.  Id.
§ 5000A(d)(2)(B).  Similarly, Congress provided an exemption for individuals who
adhere to established tenets or teachings of religious sects that are “conscientiously
opposed to acceptance of the benefits of any private or public insurance,” if the sect
makes “provision for their dependent members” and meets other requirements.  Id.
 This insurance requirement may be satisfied through enrollment in an1
employer-sponsored insurance plan, an individual market plan including a plan
offered through a new health insurance exchange, a grandfathered health plan, a
government-sponsored program such as Medicare, Medicaid, or TRICARE, or
similar coverage recognized by the Secretary of Health and Human Services in
coordination with the Secretary of the Treasury.  26 U.S.C.A. § 5000A(f).
14
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§ 5000A(d)(2)(A) (incorporating the definition of “religious sect” in § 1402(g)(1) of
the Internal Revenue Code).
Many of the Act’s provisions, including the minimum coverage requirement and
most of the prohibitions on medical underwriting, take effect in 2014.  The CBO
projected that the Act’s various provisions, taken in combination, will reduce the
number of non-elderly people without insurance by about 32 million by 2019.  Letter
from Douglas W. Elmendorf, Director, CBO, to the Hon. Nancy Pelosi, Speaker, U.S.
House of Representatives, at 9 (Mar. 20, 2010).
SUMMARY OF ARGUMENT
The Affordable Care Act as a whole, and the minimum coverage provision in
particular, regulate the diverse economic means by which consumers pay for health
care services in the $2.5 trillion interstate health care market.  The Act reflects the
considered effort of the elected branches of government — based on weeks of hearings,
months of debate, and detailed empirical studies — to stem a crisis in the health care
market that threatens the long-term vitality of the U.S. economy.
I.  Plaintiffs urge that the minimum coverage provision is, nevertheless, outside
the scope of Congress’s Commerce Clause authority.  The district court correctly
concluded that they lack standing to maintain this challenge.  “[A]t an irreducible
minimum, Art. III requires the [plaintiff] to ‘show that he personally has suffered some
15
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actual or threatened injury.’”  Catholic League for Religious and Civil Rights v. City
and County of San Francisco, 624 F.3d 1043, 1066 (9th Cir. 2010) (citation omitted). 
The Pacific Justice Institute does not allege any injury resulting from the minimum
coverage requirement, which applies only to individuals.  And Baldwin does not allege
that the provision is causing him injury or that it is likely to affect his conduct in any
respect.  As the district court explained, Baldwin does not claim to be uninsured and
does not allege that he will have to take any action to comply with the statute.  
Baldwin has thus clearly failed to demonstrate that the requirement will affect
him “in a personal and individual way.” Ibid.  Instead, he asks the Court to address
the constitutionality of a statute on the basis of an abstract disagreement regarding the
scope of Congress’s Article I powers, an invitation that is foreclosed by the decisions
of the Supreme Court and this Court.
II.  Because plaintiffs have fully briefed their Commerce Clause challenge, the
government addresses their contentions in the event that this Court concludes that
plaintiffs have standing and determines to address the merits of their argument in the
first instance.
A.  The requirement that health care consumers have insurance to pay for the
health care services they consume is a quintessential exercise of Congress’s power to
regulate interstate commerce.  The regulation furthers two principal economic goals. 
16
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First, it prevents the substantial cost-shifting in the interstate health care market that
results from the practice of consuming health care services without insurance.  Second,
the minimum coverage requirement is key to the viability of the Act’s requirement that
insurers provide coverage to all persons without regard to their medical condition or
history and without charging more based on that condition or history.
Fundamental features of the legislation and the interstate health care services
market are not questioned.  It is not disputed that virtually all Americans, including the
individual plaintiff, participate in the health care services market, and that the
requirement to maintain minimum coverage regulates the payment for services in that
market.  Nor is it controverted that the need for health care services is unpredictable
and that people who endeavor to pay for such services without insurance cannot, as a
class, pay for the services they obtain.  In 2008, the cost of such uncompensated health
care services reached $43 billion.
The federal government, along with state and local governments, shoulders some
of these costs.  Health care providers pass much of the remainder on to private insurers,
which pass them on to their customers.  Rising premiums contribute in turn to the
decline in the percentage of the population that is covered by private insurance. 
Completing the cycle, the growing percentage of people without health insurance
further inflates the costs of insurance premiums for other consumers.  The Affordable
17
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Care Act seeks to break this cycle by requiring consumers to maintain minimum levels
of insurance coverage to meet health care costs.
The Act also seeks to break this cycle by restricting the medical underwriting
practices that have precluded many Americans from obtaining insurance because of
pre-existing medical conditions, and that have made insurance unaffordable for many
others.  The statute thus makes persons such as the individual plaintiff legally insurable
regardless of past, present, or future illness or injury, and ensures that they will not be
charged higher premiums based on medical condition or history.  The experience of
state insurance regulators demonstrates that such a system of guaranteed coverage and
community rating is unworkable if health care consumers can postpone the purchase
of insurance until their medical costs outstrip their insurance premiums.
In sum, the minimum coverage provision is within the commerce power because
it is a wholly rational means of regulating payments for health care services, of
preventing the shifting of costs to other market participants, and of effectuating the
statutory provisions that require guaranteed coverage and community rating.  See
Gonzales v. Raich, 545 U.S. 1, 16-17, 22 (2005).
B.  Plaintiffs’ argument reduces to the contention that the minimum coverage
requirement is not a necessary and proper means of achieving wholly permissible
18
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regulatory ends because it allegedly regulates “inactivity.”  This argument misconceives
the nature of the regulatory scheme and the governing Commerce Clause principles.
1.  The Supreme Court has long emphasized that great deference must be
accorded to the regulatory means that Congress selects to accomplish its legitimate
regulatory objectives.  That deference reflects both a proper allocation of authority to
the democratically-elected branches of government, and a recognition of the greater
capacity of those branches to make such operational choices.  Thus, Justice Scalia
observed in his concurring opinion in Raich that “where Congress has the authority to
enact a regulation of interstate commerce, ‘it possesses every power needed to make
that regulation effective.’” 545 U.S. at 36 (quoting United States v. Wrightwood Dairy
Co., 315 U.S. 110, 118-19 (1942)).  “[T]he relevant inquiry is simply ‘whether the
means chosen are “reasonably adapted” to the attainment of a legitimate end under the
commerce power’ or under other powers that the Constitution grants Congress the
authority to implement.”  United States v. Comstock, 130 S. Ct. 1949, 1957 (2010)
(quoting Raich, 545 U.S. at 37 (Scalia, J., concurring in the judgment)).
The means that Congress adopted to achieve the Affordable Care Act’s
legitimate goals are entirely proper and are adapted to the unique conditions of the
national market for health care services.  Participation in the market is nearly universal,
and, in contrast to other markets with widespread participation, consumers cannot
19
Case: 10-56374   01/26/2011   Page: 30 of 73    ID: 7625234   DktEntry: 27
predict the timing and the extent of their need for health care services.  When that need
arises, people depend on an expensive medical infrastructure to provide services whose
costs can easily dwarf a consumer’s other expenses and exceed the consumer’s ability
to pay.  The usual means of payment for services in the health care market is thus by
insurance, which is crucial to the ability of most individuals to pay for the health care
services they obtain.
Unlike in other markets, consumers routinely receive very expensive forms of
medical treatment in times of need without regard to their ability to pay.  Health
insurance is the most effective means to restrict the extent to which individuals shift
their health care costs onto other market participants.  Congress had far more than a
rational basis to conclude that the consumption of health care services without
insurance has a substantial effect on interstate commerce and that such consumption,
if left unregulated, “‘could ... undercut’ its regulation of interstate commerce.”  Raich,
545 U.S. at 38 (citation omitted).
Plaintiffs fundamentally err in casting the minimum coverage provision as the
regulation of “inactivity (i.e., citizens not purchasing health care insurance)” that “by
its very nature may not be deemed to be ‘in commerce’ or to have any ‘substantial
effect on commerce,’ whether interstate or otherwise, to properly and constitutionally
trigger Congress’ Commerce Power under Article I, section 8 of the Constitution.” 
20
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ER 26, 29 (Compl. ¶¶ 80, 93).  The Affordable Care Act regulates the means of
payment in the market for health care services, which accounts for over one sixth of the
nation’s GDP.  Whatever choices he makes about insurance, plaintiff Baldwin, like
virtually all Americans, is an active participant in the health care market.  Plaintiffs are
very wide of the mark in insisting that the minimum coverage requirement “create[s]
commerce where none exists.”  Pl. Br. 27. 
III.  Although plaintiffs’ opening brief asks this Court to declare the minimum
coverage provision unconstitutional, Pl. Br. 63, under no circumstances would such
relief be appropriate.  Plaintiffs’ opening brief does not address Congress’s authority
to enact the minimum coverage provision under its taxing power, which, the
government explained to the district court, provides an independent basis for sustaining
the provision.  Plaintiffs’ further request that the Court enjoin enforcement of the Act
“in its entirety,” ibid., disregards established principles of severability.
STANDARD OF REVIEW
This Court reviews de novo an order that dismisses a complaint for lack of
standing.  Thomas v. Mundell, 572 F.3d 756, 760 (9th Cir. 2009).  The Court also
considers de novo the merits of a constitutional challenge to a statute.  United States
v. Bohn, 622 F.3d 1129, 1133 (9th Cir. 2010).
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ARGUMENT
I. Plaintiffs Lack Standing to Challenge the 
Affordable Care Act’s Minimum Coverage Provision.
To establish standing, plaintiffs must show that they have “suffered an injury in
fact –– an invasion of a legally protected interest which is (a) concrete and
particularized and (b) actual or imminent, not conjectural or hypothetical.”  Scott v.
Pasadena Unified School Dist., 306 F.3d 646, 654 (9th Cir. 2002) (quoting Lujan, 504
U.S. at 560 (quotation marks omitted)).  The “mere existence of a statute, which may
or may not ever be applied to plaintiffs, is not sufficient to create a case or controversy
within the meaning of Article III.”  Id. at 656 (quoting Stoianoff v. Montana, 695 F.2d
1214, 1223 (9th Cir. 1983) (brackets and quotation marks omitted)).  To satisfy the
injury-in-fact requirement, plaintiffs must show that they have suffered some direct
injury, ibid., or else “face[] ‘a realistic danger of sustaining a direct injury as a result
of the . . . operation or enforcement’” of the challenged provision.  Id. at 655 (quoting
Babbitt v. United Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979)).
The district court correctly held that plaintiffs have not met these threshold
Article III requirements.  The Pacific Justice Institute does not allege any injury
resulting from the minimum coverage provision, which applies only to individuals.  The
Pacific Justice Institute alleges only that “[a]s an employer” it “does not consent to
22
Case: 10-56374   01/26/2011   Page: 33 of 73    ID: 7625234   DktEntry: 27
being compelled to comply with the Act[.]”  ER 18-19 (Complaint ¶¶ 46-49); see also
ER 58 (Daucus Decl.).  Its allegations are germane only to the employer responsibility
provision of the Act, 26 U.S.C. § 4980H, which plaintiffs do not challenge on appeal.2
Standing to challenge the minimum coverage provision thus turns solely on the
allegations of plaintiff Baldwin.  Baldwin has conspicuously failed even to  “indicate
whether he has health insurance or not.”  ER 5.  He has thus failed to allege that he will
have to alter his conduct in any respect in order to satisfy the minimum coverage
provision.  Even the most relaxed pleading standards do not permit a constitutional
challenge to proceed in these circumstances, particularly in light of plaintiffs’ failure
to take the opportunity extended by the district court to amend their complaint in
response to its standing decision. 
Plaintiffs do not take issue with the factual predicate of the district court’s
decision, but with the court’s application of governing standing principles.  They
declare that “[i]t is irrelevant whether Baldwin and Pacific Justice are presently without
insurance or whether they intend on being without insurance the future.”   Pl. Br. 54-55. 
 The district court correctly held that plaintiffs lack standing to challenge the2
employer responsibility provision, which applies only to employers with at least 50
full-time employees.  The Pacific Justice Institute does not allege that it has 50
full-time employees and, moreover, it alleges that it provides health insurance to its
employees.  ER 5.
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In plaintiffs’ view, “[o]ne is injured, even if one has insurance, if one is not free to
divest oneself of that insurance without penalty.  For this reason, the
government’s infringement on Baldwin and Pacific Justice’s ability to control the
destiny of their own actions clearly constitutes injury.”  Pl. Br. 55.   
Plaintiffs cite no authority that supports this reasoning.  They urge, correctly, that
standing may exist in some situations where an injury is imminent but has not yet
occurred.  The problem with plaintiffs’ argument is that they allege no injury, present
or imminent.  An individual with insurance who has no intention “of being without
insurance in the future” faces neither a burden of compliance nor the prospect of a
penalty at any foreseeable juncture.
Baldwin’s asserted “harm” is thus an abstract disagreement with Congress’s
authority to enact the statute: “I do not consent to being compelled by the Act to
maintain health care insurance because I believe Congress lacks authority under Article
I of the Constitution.”  Pl. Br. 53-54.  It is “well settled” that such “abstract outrage”
is insufficient, as a matter of law, to establish the injury-in-fact necessary for Article III
standing.  Thomas v. Mundell, 572 F.3d 756, 760-61 (9th Cir. 2009).  This Court has
explained that to permit a constitutional challenged based on an “abstract
disagreement” would “conflict with the fundamental premise of federal standing
doctrine –– that a litigant’s standing cannot be based on the generalized interest of all
24
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citizens in constitutional governance.”  Ibid. (internal quotation marks omitted)). 
Baldwin does not allege that he loses anything, “save an abstract measure of
constitutional principle,” ibid., by operation of the policy that he challenges.
Baldwin is thus in the same position as those individual plaintiffs in Liberty
University v. Geithner, __ F. Supp. 2d __ (W.D. Va. 2010), 2010 WL 4860299, who
“appear[ed] to raise mere policy disagreements with the Act” and merely alleged that
“they will have to comply with the individual coverage requirement.”  2010 WL
4860299 at *4 n.6 & 7.  The Liberty court explained that those plaintiffs lacked
standing because “nowhere in the pleadings do Plaintiffs allege that [they] do not
already have health insurance and will suffer an injury to obtain it.”  Id. at *4 n.6.  
By contrast, the Liberty court held that other individual plaintiffs have standing
because they allege that they “do not have health coverage” and will be compelled “to
make significant and costly changes in their personal financial planning, necessitating
significant lifestyle changes and extensive reorganization of their personal and financial
affairs” in order to prepare for compliance “before the individual coverage requirement
takes effect in 2014.”  2010 WL 4860299, at *5.
The district court decision on which plaintiffs rely (Pl. Br. 55), Thomas More
Law Center v. Obama, 720 F. Supp. 2d 882 (E.D. Mich. 2010), appeal pending
No. 10-2388 (6th Cir.), underscores this distinction.  In that case, “[t]he individual
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plaintiffs assert that they do not have private health insurance” and that “they have
arranged their personal affairs such that it will be a hardship for them to have to either
pay for health insurance that is not necessary or face penalties under the Act.”  Id. at
887-88 (internal quotation marks omitted).  Their alleged injury, therefore, is “being
subjected to an unconstitutional regulation causing present economic injury and forcing
a change in behavior with a significant possibility of future harm.”  Id. at 888.
Likewise, in Florida v. U.S. Department of Health and Human Services, 716
F. Supp. 2d 1120 (N.D. Fla. 2010), the district court held that an individual plaintiff has
standing to challenge the minimum coverage provision because she alleged that “[s]he
has not had health insurance for the last four years,” that “[s]he devotes her available
resources to maintaining her business and paying her employees,” and that, because
“[s]he does not currently qualify for Medicaid or Medicare, and she does not expect
to qualify for those programs prior to the individual mandate taking effect,” the
minimum coverage provision will require her “to divert resources from [her] business
endeavors and reorder [her] economic circumstances to obtain qualifying coverage.” 
Id. at 1144-45 (internal quotation marks omitted); cf. New Jersey Physicians v. Obama,
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__ F. Supp. 2d __ (D.N.J. 2010), 2010 WL 5060597, at *4, 6-7 (dismissing challenge
to the minimum coverage provision on standing grounds for want of such allegations).  3
Baldwin does not make the type of allegations that have been found to confer
standing to challenge the minimum coverage provision, and he conspicuously declined
the district court’s invitation to amend the complaint.  This Court should affirm the
judgment of dismissal for lack of standing.
II. The Minimum Coverage Provision Is a Valid Exercise 
of Congress’s Commerce Power.
In addition to asking this Court to reverse the district court’s dismissal for lack
of standing, plaintiffs also ask this Court to address the merits of their claim that
Congress lacked Commerce Clause authority to enact the minimum coverage provision. 
If this Court reaches this merits issue, it should uphold the minimum coverage provision
as a valid exercise of the commerce power.
  In Commonwealth of Virginia v. Sebelius, 702 F. Supp. 2d 598 (E.D.Va.3
2010), appeals pending, Nos. 11-1057 & 11-1058 (4th Cir.), the district court held
that the Commonwealth of Virginia has standing to vindicate asserted interests
created by a state statute that provides that Virginia residents shall not be required
to maintain minimum insurance coverage.  That holding has no bearing on the
standing analysis here.
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A. The minimum coverage provision regulates the means of payment for
health care services, a class of economic activities that substantially
affects interstate commerce. 
The Constitution grants Congress power to “regulate Commerce . . . among the
several States,” U.S. Const., art. I, § 8, cl. 3, and to “make all Laws which shall be
necessary and proper” to the execution of that power, id. cl. 18.  This grant of authority
allows Congress to regulate not only interstate commerce but also to address other
conduct that “substantially affect[s] interstate commerce.”  Raich, 545 U.S. at 16-17. 
In assessing those substantial effects, Congress’s focus is necessarily broad-gauged. 
Congress may consider the aggregate effect of a particular form of conduct by those
subject to the regulation, and need not predict case by case whether and to what extent
particular individuals in the class will contribute to those aggregate effects.  Id. at 22;
Wickard v. Filburn, 317 U.S. 111, 127-28 (1942).
In reviewing the validity of legislation enacted under the commerce power, a
court’s task “is a modest one.”  Raich, 545 U.S. at 22.  The court “need not determine”
whether the regulated conduct, “taken in the aggregate, substantially affect[s] interstate
commerce in fact, but only whether a ‘rational basis’ exists for so concluding.”  Ibid.;
see also United States v. Stewart, 451 F.3d 1071, 1077 (9th Cir. 2006) (“[W]e do not
require the government to prove that those activities actually affected interstate
commerce; we merely inquire whether Congress had a rational basis for so
28
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concluding.”).  This deferential standard reflects both separation of powers principles
and Congress’s superior capacity to make empirical judgments and operational choices.
 Courts owe “Congress’ findings deference in part because the institution is far better
equipped than the judiciary to amass and evaluate the vast amounts of data bearing
upon legislative questions.”  Turner Broadcasting System, Inc. v. FCC, 520 U.S. 180,
195 (1997) (internal quotation marks omitted).  “This principle has special significance
in cases, like this one, involving congressional judgments concerning regulatory
schemes of inherent complexity.”  Id. at 196.  “This is not the sum of the matter,
however.”  Ibid.  Courts “owe Congress’ findings an additional measure of deference
out of respect for its authority to exercise the legislative power,” lest a court “infringe
on traditional legislative authority to make predictive judgments when enacting
nationwide regulatory policy.”  Ibid.   
Congress’s findings and the legislative record leave no doubt that the minimum
coverage provision regulates economic conduct that has an enormous impact on
interstate commerce.  First, by regulating the means of payment in the market for health
care services, the statute addresses consumption of health care services without
payment, a problem that costs tens of billions of dollars annually and that imposes those
costs on the people who purchase such services using insurance.  Second, the provision
is instrumental to the viability of the statute’s regulation of medical underwriting, which
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guarantees persons such as Baldwin that they will be insurable regardless of illnesses
or accidents, and will not be charged higher premiums on account of health status.
1. The minimum coverage provision regulates the practice of
obtaining health care services without insurance, a practice
that shifts significant health care costs to other participants in
the health care market.
The interstate nature of the massive market for health care services is not in
dispute.  Nor is it controverted that, as a class, Americans, including plaintiff Baldwin,
participate in the market for health care services whether or not they have health
insurance.  See, e.g., CDC, National Center for Health Statistics, Health, United States,
2009, at 318 table 80 (2010) (80% of those without insurance at some point during a
12-month period made at least one visit to a doctor or emergency room); CDC,
National Center for Health Statistics, Emergency Department Visitors and Visits: Who
Used the Emergency Room in 2007?, at 2 (2010) (20% of uninsured adults aged 18-44
visited the emergency room at least once in 2007); CDC, National Center for Health
Statistics, Summary Health Statistics for U.S. Children: National Health Interview
Survey, 2009, table 16 (2010) (18% of uninsured children visited the emergency room
at least once in 2009).
The evidence also shows that uninsured individuals, in general, do not bear the
full cost of their participation in the health care market.  Indeed, a 2005 study found
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that, on average, uninsured people in households at or above the median income pay
for less than half the cost of the medical care that they consume.  Herring, The Effect
of the Availability of Charity Care to the Uninsured on the Demand for Private Health
Insurance, 24 J. Health Econ. 225, 229-30 (2005).  Moreover, they pay a diminishing
percentage of their costs as their consumption of medical services increases.  Ibid.4
Congress made statutory findings that quantified this impact on interstate
commerce — $43 billion in the aggregate cost of providing uncompensated care to the
uninsured in 2008.  42 U.S.C.A. § 18091(a)(2)(F).  Congress also made findings
regarding how these costs affect the interstate health care market — costs are passed
on from providers “to private insurers, which pass on the cost to families.”  Ibid. 
Congress determined that this cost-shifting inflates the premiums that families pay for
their health insurance “by an average of over $1,000 a year.”  Ibid.; see also 156 Cong.
Rec. E506-01, 2010 WL 1133757 (Rep. Waxman) (Mar. 25, 2010) (“[m]edical
providers try to recoup the cost from private insurers,” which in turn raise premiums);
Families USA, Hidden Health Tax at 2, 6.  In California, for example, an estimated ten
 In households at or above the median income, uninsured individuals who4
consumed between $250 and $2,500 in medical services paid 77.6% of their costs. 
That percentage declined to 59.3% for people consuming between $2,500 and
$10,000, and dropped to 22.1% for people consuming over $10,000.  Herring,
supra, at 230.
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percent of the cost of health insurance premiums is attributable to uncompensated care
consumed by people without insurance.  S. Rep. No. 111-89, at 2 (2009).
The congressional findings and legislative record amply support Congress’s
authority, in regulating the national health care market, to preclude the often
unsuccessful practice of attempting to pay for health care services without insurance,
by imposing a minimum coverage requirement.  The Supreme Court’s precedents make
clear that it is irrelevant whether a particular individual’s consumption of health care
services without insurance will impose a substantial burden on the interstate health care
market, because it is the aggregate impact that provides the basis for the exercise of the
commerce power.  Thus, in the Supreme Court’s decisions in Wickard and Raich, it did
not matter that the individuals’ consumption of home-grown wheat and home-grown
marijuana, respectively, had only a “trivial” impact on the interstate markets for those
commodities.  Raich, 545 U.S. at 18 (quoting Wickard, 317 U.S. at 127).  The
important point was that such consumption, “when viewed in the aggregate,” would
have had a substantial impact on the interstate markets.  Id. at 19 (citing Wickard).
Nor does it matter that not every uninsured person will shift health care costs in
any given year.  Millions will do so, and the cumulative impact of such cost-shifting is
to impose a multi-billion dollar annual burden on interstate commerce — a burden that
easily qualifies as “substantial.”  Plaintiffs do not deny that the practice of obtaining
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health care services without insurance, viewed in the aggregate, “shift[s] the cost to
other Americans and health care providers[.]”  Pl. Br. 29.  Congress is not required “to
legislate with scientific exactitude,” Raich, 545 U.S. at 17, and does not have to
predict, person-by-person, who among the uninsured will receive medical services and
fail to pay in a given year.  The Supreme Court has repeatedly held that where
“Congress decides that the ‘total incidence’ of a practice” — here, the practice of
consuming health care services without insurance — “poses a threat to a national
market, it may regulate the entire class.”  Ibid. (quoting Perez v. United States, 402
U.S. 146, 154-155 (1971)).
2. The minimum coverage provision is essential to the Act’s guaranteed
issue and community rating reforms.  
 
As demonstrated above, the minimum coverage provision is valid Commerce
Clause legislation because it regulates the means of payment for health care services
to prevent substantial cost-shifting to other participants in the health care market.  It is
also valid Commerce Clause legislation because it operates as an essential part of a
“comprehensive federal regulatory scheme[],” Stewart, 451 F.3d at 1077, to make
affordable health care coverage widely available.  Learning from the experience of state
regulators, Congress recognized that requirements that insurers offer coverage and set
premiums without regard to pre-existing medical conditions are infeasible if participants
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in the market for health care services can postpone the purchase of insurance until an
acute medical need arises.  Accordingly, Congress concluded that the absence of a
minimum coverage requirement “would leave a gaping hole” in the regulatory scheme. 
Raich, 545 U.S. at 22.  Thus, even if the means of payment for health care services
were somehow not regarded as economic, it would nevertheless properly be regulated
under the Affordable Care Act because Congress concluded that the “failure to regulate
that class of activity would undercut the regulation of the interstate market[.]”  Id. at
18.
Although insurance coverage is crucial to a consumer’s ability to pay for health
care services, escalating costs have made health insurance increasingly unaffordable. 
Between 1999 and 2010, average premiums for employer-sponsored family coverage
increased 138 percent.  Kaiser Family Foundation Employer Health Benefits, 2010
Annual Survey at 31, table 1.11 (2010).  Since 2005, workers’ contributions to
premiums have gone up 47%, while wages increased 18%.  Kaiser Family Foundation,
Family Health Premiums Rise 3 Percent to $13,770 in 2010, but Workers’ Share Jumps
14 Percent as Firms Shift Cost Burden (Sept. 2, 2010).  These “[p]remium increases
are driving people out of the insurance market.”  47 Million and Counting: Why the
Health Care Marketplace Is Broken: Hearing Before the S. Comm. on Finance, 110th
Cong. 49 (2008) (Prof. Hall).  As a result, between 2000 and 2009, the portion of the
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non-Medicare population covered by private insurance slipped from about 3/4 to about
2/3.  Holahan, The 2007-09 Recession And Health Insurance Coverage, 30 Health
Affairs 145, 148 (2011).  More than 50 million people — 18.8% of the non-elderly
population — went without health insurance in 2009.  Census Bureau Report, Income,
Poverty, and Health Insurance Coverage in the United States: 2009, at 23, table 8. 
That figure has increased dramatically since 1970, when only 6% of Americans under
age sixty-five had no coverage.  Hermer, The Scapegoat: EMTALA and Emergency
Department Overcrowding, 14 J. Law & Policy 695, 710 (2006).
As a result of a screening process known as “medical underwriting” — in which
eligibility and premium-levels are established on the basis of individual health status
or history — about 36% of applicants in the individual market are denied coverage,
charged a substantially higher premium, or offered limited coverage that excludes pre-
existing conditions.  Department of Health and Human Services, Coverage Denied:
How the Current Health Insurance System Leaves Millions Behind, at 1 (2009).  It is
estimated that between 50 and 129 million non-elderly Americans, or 19 to 50 percent
of the non-elderly population, have at least one pre-existing condition relevant to
medical underwriting determinations.  Department of Health and Human Services, At
Risk: Pre-Existing Conditions Could Affect 1 in 2 Americans (2011); see also
Memorandum on Coverage Denials for Pre-Existing Conditions in the Individual Health
35
Case: 10-56374   01/26/2011   Page: 46 of 73    ID: 7625234   DktEntry: 27
Insurance Market to Members of the House Committee on Energy and Commerce from
Chairmen Henry A. Waxman and Bart Stupak, at 1 (Oct. 12, 2010) (finding that, in the
three years before the passage of the Affordable Care Act, the four largest for-profit
health insurance companies denied over 600,000 individuals coverage because of
pre-existing conditions, and that the number of coverage denials increased significantly
each year).
Insurers often deny coverage even for relatively minor pre-existing conditions. 
Consumer Choices and Transparency in the Health Insurance Industry: Hearing Before
the S. Comm. on Commerce, Science & Transp., 111th Cong. 29 (2009) (Karen Pollitz,
Georgetown University Health Policy Institute).  “In field studies, market testers found
that conditions as common as asthma, ear infections, and high blood pressure can
create problems obtaining coverage.”  47 Million and Counting, 110th Cong. 52 (2008)
(Prof. Hall). “The four largest for-profit health insurance companies . . . have each
listed pregnancy as a medical condition that would result in an automatic denial of
individual health insurance coverage.”  Memorandum on Maternity Coverage in the
Individual Health Insurance Market to Members of the House Committee on Energy
and Commerce from Chairmen Henry A. Waxman and Bart Stupak, at 1 (Oct. 12,
2010).
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The Act addresses these restrictive underwriting practices by barring insurance
companies from denying or revoking coverage or setting premiums based on medical
condition.  These guaranteed-issue and community-rating requirements would not work
in a regulatory scheme that permits health care consumers to time their insurance
purchases based on their current cost-benefit evaluations.  Indeed, a “health insurance
market could never survive or even form if people could buy their insurance on the way
to the hospital.”  47 Million and Counting, Hearing Before the S. Comm. on Finance,
110th Cong. 52 (2008) (Prof. Hall).
Congress found that, absent the minimum coverage requirement, “many
individuals would wait to purchase health insurance until they needed care.” 
42 U.S.C.A. § 18091(a)(2)(I).  Congress thus found the requirement “essential to
creating effective health insurance markets that do not require underwriting and
eliminate its associated administrative costs.”  Id. § 18091(a)(2)(J).
The legislative record demonstrated that the absence of a minimum coverage
requirement linked to guaranteed-issue and community-rating measures had undermined
health care reform efforts in states such as New Jersey and New York.  In these
circumstances, many consumers “will go without insurance when they are healthy, but
then have the privilege of throwing themselves on the mercy of community-rated
premiums when they fall ill.”  Making Health Care Work for American Families:
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Ensuring Affordable Coverage, Hearing Before the House Comm. on Energy and
Commerce Subcomm. on Health, 111th Cong., at 11 (March 17, 2009) (testimony of
Uwe Reinhardt, Princeton University).  Citing the New Jersey experience,
Professor Reinhardt explained that “[i]t is well known that community-rating and
guaranteed issue, coupled with voluntary insurance, tends to lead to a death spiral of
individual insurance.”  Ibid.; see also Monheit et al., Community Rating & Sustainable
Individual Health Insurance Markets in New Jersey, 23 Health Affairs 167, 168
(2004); The Tax Code and Health Insurance Coverage, Hearing Before the House
Budget Comm., 110th Cong., at 24 (Oct. 18, 2007) (Statement of Leonard Burman,
Director, Tax Policy Center) (without a coverage requirement, “[t]he people who
choose to buy insurance will tend to be those who expect to have the highest health
care costs”).  
In the wake of similar legislation enacted in New York, “[t]here was a dramatic
exodus of indemnity insurers from New York’s individual market.”  Hall, An
Evaluation of New York’s Reform Law, 25 J. Health Politics, Pol’y & Law 71, 91-92
(2000).  And when Maine enacted legislation requiring insurers to accept all applicants
and charge all policyholders in the same class the same premiums, most health insurers
withdrew from the state, and rates offered by the state’s remaining for-profit insurer
increased.  Health Reform in the 21st Century: Insurance Market Reforms, Hearing
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before the H. Comm. On Ways and Means, 111th Cong. 117 (2009) (Letter of Phil
Caper, M.D. and Joe Lendvai).
In contrast, Congress found that Massachusetts avoided some of these perils by
enacting a minimum coverage requirement as part of its broader insurance reforms. 
That requirement “has strengthened private employer-based coverage: despite the
economic downturn, the number of workers offered employer-based coverage has
actually increased.”  42 U.S.C.A. § 18091(a)(2)(D).
Congress accordingly found that the minimum coverage requirement “is essential
to creating effective health insurance markets in which improved health insurance
products that are guaranteed issue and do not exclude coverage of pre-existing
conditions can be sold.”  Id. § 18091(a)(2)(I).  That determination, like Congress’s
determination regarding the costs that uncompensated care imposes on the interstate
health care market, is supported by a massive legislative record.  Congress is plainly
permitted to ensure that its new regulation of the insurance market is not undercut by
decisions to postpone the purchase of insurance until an acute medical need arises.
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B. The minimum coverage provision is a necessary and
proper means of regulating interstate commerce. 
1. The courts accord broad deference to the means adopted by
Congress to advance legitimate regulatory goals.  
Plaintiffs do not dispute that people who obtain health care services without
insurance shift substantial costs to other market participants; nor do they dispute the
centrality of the minimum coverage provision to the Affordable Care Act’s broader
regulation of medical underwriting.  Plaintiffs, instead, challenge the means by which
Congress determined to regulate payment in the interstate market for health care
services.  Governing precedent leaves no room for plaintiffs’ invitation to override
Congress’s judgment about the appropriate means to achieve its legitimate regulatory
objectives.
“The Federal ‘[g]overnment is acknowledged by all to be one of enumerated
powers,’” but “at the same time, ‘a government, entrusted with such’ powers ‘must
also be entrusted with ample means for their execution.’”  Comstock, 130 S. Ct. at
1956 (quoting McCulloch v. Maryland, 17 U.S. 316, 408 (1819)).  Justice Scalia
invoked this time-honored precept that undergirds the Necessary and Proper Clause in
his concurring opinion in Raich, explaining that “where Congress has the authority to
enact a regulation of interstate commerce, ‘it possesses every power needed to make
that regulation effective.’”  Raich, 545 U.S. at 36 (Scalia, J., concurring in the
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judgment) (quoting United States v. Wrightwood Dairy Co., 315 U.S. 110, 118-19
(1942)).
Thus, “the relevant inquiry” under the Necessary and Proper Clause “is simply
‘whether the means chosen are “reasonably adapted” to the attainment of a legitimate
end under the commerce power’ or under other powers that the Constitution grants
Congress the authority to implement.”  Comstock, 130 S. Ct. at 1957 (quoting Raich,
545 U.S. at 37 (Scalia, J., concurring in the judgment) (quoting United States v. Darby,
312 U.S. 100, 121 (1941)).  Accordingly, “in determining whether the Necessary and
Proper Clause grants Congress the legislative authority to enact a particular federal
statute,” the Court asks “whether the statute constitutes a means that is rationally
related to the implementation of a constitutionally enumerated power.”  Comstock, 130
S. Ct. at 1956 (citing Sabri v. United States, 541 U.S. 600, 605 (2004); Raich, 545
U.S. at 22; United States v. Lopez, 514 U.S. 549, 557 (1995); and Hodel v. Virginia
Surface Mining & Reclamation Assn., 452 U.S. 264, 276 (1981)).
2. The minimum coverage requirement is plainly adapted to the
unique conditions of the market for health care services.
The means chosen by Congress to effectuate the Affordable Care Act’s
regulatory goals were dictated by, and tailored to, the unique features of the market for
health care services.  Virtually all people participate in this market, including plaintiff
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Baldwin, who alleges that he “experiences health issues relating to his prostate,” ER
12 (Complaint ¶¶ 16, 19, 20); ER 61-63 (Baldwin Decl.).  In contrast to other markets,
the timing and amount of expenditures are highly unpredictable and may not
realistically involve an affirmative choice by the consumer.  “Most medical expenses
for people under 65” result “from the bolt-from-the-blue event of an accident, a stroke,
or a complication of pregnancy that we know will happen on average but whose victim
we cannot (and they cannot) predict well in advance.”  Statement of Professor Mark
V. Pauly, Senate/House Joint Economic Committee (Sept. 22, 2004), 2004 WL
2107555.
When these events occur, people depend on the extensive medical infrastructure
that is sustained in large part by the payments of the insured.  Moreover, when the need
for medical care arises, the cost may well dwarf other items in the individual’s budget. 
In other markets, consumers have no expectation of receiving extraordinarily expensive
services without regard to their ability to pay.  But the opposite is true in the market for
health care services.  Federal and state law reflect the widely shared understanding that
access to medical treatment cannot properly be restricted in the same way as access to
other goods and services.
Even before the enactment of the Emergency Medical Treatment and Active
Labor Act in 1986, state courts and legislatures had responded to the changing role of
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private hospitals and of emergency rooms by creating tort liability for the failure to
provide emergency services.  The common law had long recognized limitations on a
physician’s ability to abandon treatment regardless of a patient’s ability to pay, but
recognized no duty on the part of private physicians to provide care in the first place. 
Becker v. Janinski, 15 N.Y.S. 675 (N.Y. Sup. 1891).  The common law evolved,
however, to preclude hospitals from turning away patients with emergency needs
because they are unable to pay for services.  The “modern rule is that liability on the
part of a private hospital may be based upon the refusal of service to a patient in a case
of unmistakable medical emergency.”  Walling v. Allstate Ins. Co., 455 N.W.2d 736,
738 (Mich. Ct. App. 1990).  In addition to “state court rulings impos[ing] a common
law duty on doctors and hospitals to provide necessary emergency care,” by 1985 “at
least 22 states [had] enacted statutes or issued regulations requiring the provision of
limited medical services whenever an emergency situation exists[.]”  H.R. Rep. No. 99-
241(III), at 5, reprinted in 1986 U.S.C.C.A.N. 726, 727.  
These measures were not adequate, however, to prevent hospitals from diverting
patients or discharging them prematurely.  Congress enacted EMTALA in response to
“‘the increasing number of reports that hospital emergency rooms are refusing to treat
patients with emergency conditions if the patient does not have medical insurance.’” 
Jackson v. East Bay Hosp. 246 F.3d 1248, 1254 (9th Cir. 2001) (quoting H.R. Rep.
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No. 241, 99th Cong., 1st Sess., Part I, at 27 (1985), reprinted in 1986 U.S.C.C.A.N.
579, 605).
The federal statute augmented the duties imposed under state law by requiring
all hospitals that participate in Medicare and offer emergency services to stabilize any
patient who arrives with an emergency condition without regard to ability to pay. 
42 U.S.C. § 1395dd; see also Roberts v. Galen of Virginia, Inc., 525 U.S. 249 (1999)
(per curiam).  In the wake of EMTALA, some states have enacted analogous statutes. 
For example, Cal. Health & Safety Code § 1317, enacted in 1987, requires that
“[e]mergency services and care shall be provided to any person requesting the services
or care, or for whom services or care is requested, for any condition in which the
person is in danger of loss of life, or serious injury or illness,” by any licensed health
facility that offers emergency services. 
Insurance requirements in the market for health care services thus cannot be
imposed in the same way as a requirement to obtain automobile insurance.  In both
cases the requirement prevents externalization of costs.  But while it is entirely
acceptable for the government to make automobile insurance a condition for use of the
highways, it would be entirely unacceptable to impose a comparable requirement on
the use of an emergency room.  See, e.g., Baicker & Chandra, Myths and
Misconceptions About U.S. Health Insurance, 27 Health Affairs w533, w535 (2008)
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(“One of the many reasons that health insurance is different from car insurance” is that
“the underlying good, health care, is viewed by many as a right.”).
Moreover, as noted, with health insurance, timing is critical.  A health insurance
market could never survive “if people could buy their insurance on the way to the
hospital.”  47 Million and Counting, at 14 (Prof. Hall).  To be both practical and
ethical, a requirement to obtain medical insurance must apply before the medical
services are actually needed.
3. Plaintiffs’ “inactivity” argument disregards the
near-universal participation in the health care market 
and the teachings of the Supreme Court.  
Plaintiffs repeatedly assert that individuals who are subject to the minimum
coverage provision are not engaged in any activity that brings them within the reach of
Congress’s commerce power.  This argument disregards the near-universal
participation of such individuals in the health care market and the teachings of the
Supreme Court, which focus on whether Congress seeks to regulate interstate
commerce, and if so, what it may do in furtherance of that regulation.
a.  In Raich, the Supreme Court upheld the application of the Controlled
Substances Act to the possession of marijuana that was grown at home for personal
use.  The Court reversed a court of appeals ruling that had held that the plaintiffs were
outside the scope of the commerce power because they had not entered the marijuana
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market.  That appellate decision had incorrectly reasoned that “[t]he cultivation,
possession, and use of marijuana for medicinal purposes and not for exchange or
distribution is not properly characterized as commercial or economic activity.”  Raich
v. Ashcroft, 352 F.3d 1222, 1229 (9th Cir. 2003).
In reversing, the Supreme Court found it irrelevant that the plaintiffs were not
engaged in commercial activity and that they did not buy, sell, or distribute any portion
of the marijuana that they possessed.  The regulation was proper, the Court held,
because “Congress had a rational basis for concluding that leaving home-consumed
marijuana outside federal control would . . . affect price and market conditions.” 
Raich, 545 U.S. at 19.  The failure to regulate such consumption would, in the
aggregate, have a “substantial effect on supply and demand in the national market for
that commodity.”  Ibid.
Raich reflected principles established more than half a century earlier in Wickard
v. Filburn, 317 U.S. 111 (1942), which upheld the federal regulation of wheat that was
grown and consumed on a family farm as part of a program to control the volume and
price of wheat moving in interstate commerce.  The Supreme Court sustained that
exercise of the commerce power even though the wheat at issue was not “sold or
intended to be sold,” id. at 119, even though the home consumption of wheat by any
individual “may be trivial by itself,” id. at 127, and even though the regulation “forc[ed]
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some farmers into the market to buy what they could provide for themselves,” id. at
129.
b.  Plaintiffs seek to distinguish these and other decisions by arguing that the
minimum coverage provision “is directed to inactivity (i.e., citizens not purchasing
health care insurance)” that ‘by its very nature may not be deemed to be ‘in commerce’
or to have any ‘substantial effect on commerce,’ whether interstate or otherwise, to
properly and constitutionally trigger Congress’ Commerce Power under Article I,
section 8 of the Constitution.”  ER 26, 29 (Compl. ¶¶ 80, 93).  They thus urge that the
“[t]he government’s reasoning for Commerce Clause justification stands (and falls)
entirely on its argument that the aggregate repercussions of an inactivity (i.e., such as
Baldwin not maintaining health insurance) substantially affects interstate commerce,
which justifies creating commerce where none exists.”  Pl. Br. 27. 
Plaintiffs do not dispute that Baldwin is a participant in the market for health care
services.  ER 12 (Complaint ¶ 16) (stating that Baldwin “experiences health issues
relating to his prostate”); ER 61 (Baldwin Decl.).  Nor do they, in fact, allege that
Baldwin is “ presently without insurance” or “intend[s] on being without insurance in
the future.”  Pl. Br. 54-55.  Their claim, instead, is that Baldwin “does not consent to
being compelled by the Act to maintain health care insurance.”  ER 12 (Complaint ¶¶
19, 20); ER 62-63 (Baldwin Decl.). 
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Even assuming for the sake of argument that Baldwin does not currently
participate in the insurance market, he indisputably participates in the market for health
care services.  Nothing required Congress to focus exclusively on the market that
plaintiffs define, and nothing barred Congress from focusing on economic conduct in
the health care market.  Requirements to obtain insurance are not imposed because of
participation in the insurance market itself; they are imposed because of concerns that
individuals or businesses may be unable to meet costs resulting from activities in other
markets.  Under plaintiffs’ logic, Congress would be constitutionally precluded from
applying any insurance requirement to anyone who is not already insured, on the theory
that such people are not “active” in the insurance market — a proposition without
support in precedent, practice, or common sense.  Plaintiffs’ position disregards the
“broad principles of economic practicality” that underlie the commerce power.  Lopez,
514 U.S. at 571 (Kennedy, J., concurring); see also Wickard, 317 U.S. at 120
(“questions of the power of Congress are not to be decided by reference to any formula
which would give controlling force to nomenclature such as ‘production’ and ‘indirect’
and foreclose consideration of the actual effects of the activity in question upon
interstate commerce.”); Swift Co. v. United States, 196 U.S. 375, 398 (1905)
(“commerce among the states is not a technical legal conception, but a practical one,
drawn from the course of business”). 
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c.  Plaintiffs’ attempt to draw an impermeable line separating participation in the
health care market from the maintenance of insurance coverage ignores the fundamental
characteristic of health insurance — its function as the principal means of payment for
health care services in the United States.  Buying insurance reflects a choice of one
method of dealing with the cost of potential medical expenses, in preference to other
options.  Porat et al., Market Insurance versus Self Insurance: The Tax-Differential
Treatment and Its Social Cost, 58 J. Risk & Ins. 657, 668 (1991) (buying insurance is
an economic substitute for other “competing pre-loss risk-financing methods”).  Those
who resort to those other options may “use informal risk-sharing arrangements,
diversify assets, draw down savings, sell assets, borrow, or go into debt to cover
needed services.”  Ruger, The Moral Foundations of Health Insurance, 100 Q.J. Med.
at 55.  Implicitly or otherwise, these actions commonly reflect economic assessments
of the relevant advantages of obtaining insurance versus other means of attempting to
pay for health care services, although those assessments often ignore or underestimate
the risks.  Pauly, Risks and Benefits in Health Care: The View From Economics, 26
Health Affairs 653, 658 (2007).5
 Professor Pauly notes that some consumers value more highly insurance that5
pays for medical costs that are likely to be incurred than insurance that provides
inferior coverage for likely costs but superior coverage for catastrophic events. 
Pauly, supra, at 658.  This reflects a significant distinction between health insurance
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One way or another, those who participate in the health care market must
determine whether and how they will pay for the services they receive.  From both the
societal and the individual perspective, “[t]he decision whether to purchase insurance
or to attempt to pay for health care out of pocket, is plainly economic.”   Thomas More
Law Center, 720 F. Supp. 2d. at 893.  “Regardless of whether one relies on an
insurance policy, one’s savings, or the backstop of free or reduced-cost emergency
room services, one has made a choice regarding the method of payment for the health
care services one expects to receive.”  Liberty University, 2010 WL 4860299, *15.
Even assuming that Baldwin has made an economic calculation that it is in his
immediate economic interest to pay for health care services out-of-pocket, Pl. Br. 53-
54, medical expenses can accumulate rapidly and without warning, and Baldwin does
not suggest that he possesses the funds that would be needed to cover the full cost of
a significant medical expense.  When people who decline to maintain health insurance
and other types of insurance.  The sole purpose of many types of insurance is to
provide protection “against events that are highly unlikely to occur but involve large
losses if they do occur.”  Milton Friedman, How To Cure Health Care, The Public
Interest, Winter 2001, at 10.  With regard to medical services, in contrast, “it has
become common to rely on insurance to pay for regular medical examinations and
often for prescriptions.”  Ibid.; see also Martin S. Feldstein, The Welfare Loss of
Excess Health Insurance, 81 J. Pol. Econ. 251, 253 (1973) (“Health insurance is
purchased not as a final consumption good but as a means of paying for the future
stochastic purchases of health services.”).
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encounter unexpected expenses for which they cannot pay, those costs are externalized
and borne by other consumers.  Congress acted well within its Commerce Clause
power in regulating this economic conduct that has profound economic effects on
interstate commerce.
4. The Affordable Care Act bears no resemblance to the statutes
held invalid in Lopez and Morrison.
a.  Plaintiffs’ attempt to analogize the Affordable Care Act’s minimum coverage
provision to the statutes at issue in Lopez and Morrison echoes the arguments that the
Supreme Court rejected in Raich.  “In their myopic focus” on Lopez and Morrison,
plaintiffs “overlook the larger context of modern-era Commerce Clause jurisprudence
preserved by those cases.”  Raich, 545 U.S. at 23.
The statutes at issue in Lopez and Morrison were stand-alone measures that
involved no form of economic regulation.  In Lopez, the Supreme Court struck down
a ban on possession of a handgun in a school zone because the ban was related to
economic activity only insofar as the presence of guns near schools might impair
learning, which in turn might undermine economic productivity.  Similarly, in Morrison,
the Court invalidated a tort cause of action established by the Violence Against Women
Act, explaining that it would require a chain of speculative assumptions to connect
gender-motivated violence with interstate commerce.  Neither of these measures played
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any role in a broader regulation of economic activity.  Lopez, 514 U.S. at 561.  Indeed,
the “noneconomic, criminal nature of the conduct at issue was central” to the Court’s
decisions.   United States v. Morrison, 529 U.S. 598, 610 (2000).
The minimum coverage provision is not a stand-alone measure.  It is part of a
broad economic regulation of health care financing in the massive interstate health care
market, and it is essential to the Act’s regulation of underwriting practices in the
insurance industry.  Nor does the minimum coverage provision regulate non-economic
conduct.  Rather, it addresses the means of payment for health care services in a market
that accounts for more than one-sixth of the nation’s GDP.  Indeed, it is difficult to
conceive of legislation that is more clearly economic than the regulation of the means
of payment for health care services and the requirements placed on insurers, employers,
and individuals who are made insurable by federal law under the Affordable Care Act. 
Far from the chain of attenuated reasoning required in Lopez and Morrison to identify
any substantial effect on interstate commerce, the link to interstate commerce in this
case is direct and compelling.
Perhaps more fundamentally, plaintiffs disregard the principal concern that
animated Lopez and Morrison, which was to avoid a view of economic causation so
broad that it would “obliterate the distinction between what is national and what is local
in the activities of commerce.”  Morrison, 529 U.S. at 608 (quoting Lopez, 514 U.S.
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at 567) (other citations omitted).  Plaintiffs do not contend that the Affordable Care Act
intrudes into an area of regulation that is reserved to the states.  The problems that are
addressed by the Act are by no means local.  “The modern health care system is highly
interdependent and operates across state boundaries.”  Rosenbaum, Can States Pick
Up the Health Reform Torch?, 362 New England J. Med. e29, at 3 (2010). 
“Furthermore, in a modern economy, people need to be able to move interstate in order
to pursue economic opportunities and participate in a changing labor market.”  Ibid. 
“Affordable health care is a national problem that demands a national solution.”  Ibid. 
The minimum coverage provision, a quintessentially economic regulation, addresses
national problems that arise in the context of a vast interstate market.
b.  Plaintiffs do not take issue with the factual basis for Congress’s legislative
action –– “how large the health care and health insurance industries are, how
susceptible to government regulation these industries might be, how expansive the
authority to regulate it may be, or how much overhaul may be needed.”  Pl. Br. 26.  In
their view, the “serious concern to liberty is the technique Congress has employed in
the Act in order to invoke its Commerce Clause jurisdiction.”  Id. at 47.  Plaintiffs
analogize the minimum coverage provision to the requirement that “obese persons . . .
pay money to attend weight control programs,” or that “students . . . perform three
hours of homework each night[.]”  Id. at 28.
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The minimum coverage provision bears no resemblance to plaintiffs’
hypothetical requirements.  Imposing economic conditions on the means of payment for
health care services is economic regulation of a national market.  The minimum
coverage provision is directed to such transactions and aims to ensure that purchasers
will pay for, rather than shift to others, the costs of services that they obtain in that
market — services that they need to have available at unknown times and in unknown
amounts and that hospitals are generally required to render in times of need.  By
contrast, plaintiffs’ hypothetical requirement to enroll in a weight control program
would not regulate the financing of goods or services that people must have available
at unexpected times and in unexpected amounts and that “weight control programs”
must provide, regardless of an individual’s ability to pay.
Moreover, plaintiffs’ “liberty” rhetoric is not about interstate commerce, but
about the constitutional limitations on government action imposed by principles of due
process.  Plaintiffs would object — to take their own example — if a state government
were to dictate their attendance at a weight control program.  The validity of that
hypothetical enactment sheds no light on the question presented here.  Such a claim
would properly be analyzed under the Due Process Clause.  Plaintiffs try to frame as
a Commerce Clause claim what is, in reality, a substantive due process challenge to a
purported violation of their economic liberty, a claim without legal support since the
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Lochner era.  The minimum coverage provision affects “liberty,” Pl. Br. 47, only in the
sense that it curtails economic options to consume health care services without
insurance and to pass overwhelming costs on to other market participants.
Plaintiffs’ rhetoric is particularly anomalous in light of Affordable Care Act
provisions that confer real and significant benefits on people, like Baldwin, who have
pre-existing medical conditions.  The Act not only prevents Baldwin from shifting his
health care costs; it also guarantees that he is insurable under a community rating
system and thus protects him from the risk of being left destitute by catastrophic
medical expenses.  See 42 U.S.C.A. § 18091(a)(2)(G) (62% of all personal
bankruptcies are caused in part by medical expenses).  In 2014, the Act will bar
insurers from refusing to cover all individuals because of a pre-existing medical
condition, 42 U.S.C.A. §§ 300gg-1(a), 300gg-3(a), canceling insurance absent fraud
or intentional misrepresentation of material fact, id. § 300gg-12, charging higher
premiums based on a person’s medical history, id. § 300gg, and placing lifetime dollar
caps on the benefits of the policyholder for which the insurer will pay, id. § 300gg-11. 
Persons such as Baldwin will benefit from these provisions, and, separate and apart
from the many other rational bases for Congress’s choice of means, “[t]his benefit
makes imposing the minimum coverage provision appropriate.” Thomas More Law
Center, 720 F. Supp.2d at 894.
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III. Plaintiffs Fail to Address Congress’s Authority to Enact the
Minimum Coverage Provision as an Exercise of its Taxing Power.
For the reasons already discussed, the district court correctly dismissed
plaintiffs’ suit on standing grounds.  If the Court were to reach the merits of plaintiffs’
commerce power challenge, it should sustain the validity of the statute on that ground. 
Even if the Court does not dispose of plaintiffs’ appeal on standing or commerce
grounds, however, there is no basis for plaintiffs’ request that this Court declare the
minimum coverage provision unconstitutional.  Pl. Br. 63.  
Plaintiffs’ opening brief does not address Congress’s authority to enact the
minimum coverage provision under its taxing power, although the government
explained in district court that Congress’s taxing power provides an independent source
of constitutional authority for the provision.  In “passing on the constitutionality of a
tax law,” a court is “concerned only with its practical operation, not its definition or the
precise form of descriptive words which may be applied to it.”  Nelson v. Sears,
Roebuck & Co., 312 U.S. 359, 363 (1941).  As the government’s district court briefs
explain in detail, the minimum coverage provision is in the Tax Code, and it operates
as a tax.  The penalty for failure to maintain minimum coverage is calculated with
reference to household income, 26 U.S.C. § 5000A(c), and if a taxpayer owes the
penalty, it is reported on his annual income tax return as part of his overall tax liability,
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id. § 5000A(b)(2).  Accordingly, during the legislative debates, proponents of the
minimum coverage provision properly defended the measure as a valid exercise of
Congress’s taxing power.  See, e.g., 155 Cong. Rec. S13,581-82 (Dec. 20, 2009) (Sen.
Baucus).  Insofar as plaintiffs have failed even to address the taxing power, they
provide no basis for their request that this Court declare the minimum coverage
provision unconstitutional.  See Pl. Br. 63.
Plaintiffs’ further request that the Court enjoin enforcement of the Act “in its
entirety,” ibid., is not properly before this Court.  Moreover, plaintiffs’ severability
argument (Pl. Br. 61-62) inverts the principle that a court should invalidate no more of
a statute than necessary to remedy a constitutional violation.  The Supreme Court has
emphasized that “when confronting a constitutional flaw in a statute,” courts must “try
to limit the solution to the problem, severing any problematic portions while leaving the
remainder intact.”  Free Enterprise Fund v. Pub. Co. Accounting Oversight Bd., 130
S. Ct. 3138, 3161 (2010) (internal quotations omitted).  “[T]he normal rule is that
partial, rather than facial, invalidation is the required course such that a statute may .
. . be declared invalid to the extent that it reaches too far, but otherwise left intact.”
Ayotte v. Planned Parenthood of Northern New England, 546 U.S. 320, 329 (2006)
(quoting Brockett v. Spokane Arcades, Inc., 472 U.S. 491 (1985)).  
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Contrary to plaintiffs’ assertion (Pl. Br. 61), the presumption of severability is
present even in the absence of a severability clause.  See Alaska Airlines v. Brock, 480
U.S. 678, 684 (1978).  “Unless it is evident that the Legislature would not have enacted
those provisions which are within its power, independently of that which is not, the
invalid part may be dropped if what is left is fully operative as a law.”  New York v.
United States, 505 U.S. 144, 186 (1992).
Plaintiffs’ demand for a sweeping injunction pays no heed to these principles. 
The Act contains a broad variety of provisions, including expanded Medicaid eligibility
and funding, 42 U.S.C.A. § 1396a(a)(10)(A)(i)(VIII), coverage under Medicaid for
freestanding facilities for the delivery of babies, id. § 1396d, and the removal of
barriers under Medicaid to home and community-based health care services, id.
§ 1396n(i).  Other provisions, to name only a few additional examples, include funding
for abstinence education, id. § 710, funding for the expansion of state aging and
disability resource centers, Pub. L. No. 111-148, § 2405, and funding for the
Prevention and Public Health Fund, id. § 4002.  These provisions do not depend on the
minimum coverage provision to function as Congress intended, and would remain “fully
operative as a law,” New York, 505 U.S. at 186, even assuming for the sake of
argument that the minimum coverage provision were not valid. 
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CONCLUSION
For the foregoing reasons, the district court’s judgment should be affirmed.  If
the Court reaches the merits of plaintiffs’ claim, it should uphold the minimum coverage
provision as a valid exercise of Congressional authority.
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